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SUPPLEMENTAL
DECLARATION OF COVENANTS, CONDITIONS, EASEMENTS
AND RESTRICTIONS FOR
TIMBERLINE

THIS SUPPLEMENTAL DECLARATION OF COVENANTS, CONDIFIONS,
EASEMENTS AND RESTRICTIONS FOR TIMBERLINE (the “Declaration®}, is made this

doy of Mag , 199 {5 , by THE PRESERVE AT FALL CREEK. 1LC,
an Fpdinea Jimiled Hability company, and

WITNESSES:

WHEREAS, Declarant is the owner of real property deseribed in Exhibit A attached
hereto and made a pan hereof, which real property will be subdivided and known s Timberiine
and will be more particularly described on the plat thereof ("Plat™) recorded tn the Office of the
Recorder of Marion County, Indiana (Timberline together with any sdditions therswo s
hereinafter provided are referred to hercin collectively as the "Real Estate” or as the
"Community");

WHEREAS, Declarant has heretofore caused to be recorded a Declamtion of Covenants,
Conditions, Easements and Reswictions of The Presorve at Fall Creek, recorded on
! . 199 (2 as Instrument No 966055718 in the office of the Recorder of Marion
County, Indinna {(hereinafier referred o as the "Master Declarstion”), pursuant to which mutsa)
and beneficial covenanis, conditions and charges were imposed upon the Communily as more
particufarly described therein:

WHEREAS. pursuant to the Master Declaration, Declasanl contemplated that this
Supplemental Declaration would be recorded o annex the Real Estate as provided for in the
Master Declaration and to set forth specific and porticular restrictions affecting the Community
which would be in addition {o those imposed by the Master Declartion, for the purposes, among
other things, of specifying the services o be provided for Owners in the Comumunity by the
Communily Association (as herein defined), Community Assessments for such services (which
are in addition to the assessments levied and collected by the Associntion (as defined in the
Master Declaration) pursuant 10 the Master Declaration for Common Expenses of the
Association) and such other matizrs a5 may be preuliar 1o the Comemunity in relation o the other
proputties now or hereafter subjecl o the Master Declaration,

WHEREAS, Declarant intends to sell and convey the Lots situated within the platied
areas of the Community amt before doing so desires (o subject to and imposc upon all real estate
within the plaited areas of the Community mutual and beneficial covenants, conditions,
restrictions, and charzzes which shall be in nddition to those impaosed by the Master Declaration,
under a general plan or scheme of improvement for the benefit and complement of the Lots and
Iands in the Communily and future owners thereof; and



WHEREAS, the Decluramt hus formed (or inlends to form) the Community Associalion
(a5 defined herein) for the purposes of camying out the powers and duties aforesaid

NOW, THEREFORE, Dzclarant, pursuant 1o the provisions of Section 8 1 of the Mastet
Declasalion, hereby declares ihat all of the platied Lots and Jands located within the Community
ts they become platted are hetd ard shell be held, conveyed, hypothiceated or encumbered,
leascd, sented, used, occupied ond improved, subject to {he Master Declomation and this
Declaration, ali of which are declared and agreed 1o be in funtherance of a plan for the
improvement and sale of said Lats and fands In the Community, and arc established and agreed
upon for the purpose of enbancing end protecting the vatue, desirability and ateractivensss of e
Community a5 2 whole and of each of suid Lots situnted therein ‘This Declaration shall ren with
the Iand and shall ba binding upen Declorant and upon the parties having or acquiring any right,
tille of inlercst, Jegal oF cquitable, in and to the Renl Estale or any parl or pans thereof, and
shall inure to the benefit of successars in title to the Real Estate

ARTICLE |,
DEFINITIONS
Serlion 1.1 Additional Land. Additionst Land shail meon and refer to additional real
propesty subject fo Declarant's reserved unilateral right to annex the seme within and subject to
this Declaration as provided clsewhere herein
Section 1.2 Articles of Incorporation  Articks of Incorporation means and refecs to the

Avticles of Incorporation of the Community Assaciation, s filed with the Secretary of Sne of
the State of Indiera.

Section 1.3 Bylaws Bylaws shall refer to the Bylaws of the Community Association,
as the same may exist nnd be in effect from time fo time

Section 1.4 Community Assessments  Communbly Assessments shall moan assessments
for such expenses as may be provided for heretn or in the Master Declamtion which shall be
used far the purposes of promoting the recreation, healih, safety, welfare, common benefit, and
enjoyment of the Owners and occupants of the Lots in the Community and for the purpose of
muntaining the properties or providing services for the Owners within the Commaunity, all as
muy be speesfically authorized from tme 1o time by the Board of Directors.  The Community
Assessments shall be tevied egually against Owners of Lots ina Community For such purposes
that are authorized by this Declaration or by the Doard of Dircetors from time to lime, provided
thal in the event assessments are levied for exterior mainlennree of dwellings, or insurance on
dwelings, or replacement rescrves which perin to partesiar dwellings within a given
Comsmunity such assessments {that are for the wse and benefir of parlicular Lots) shall be fevied
Bpon B pro rata basis among the benefied Owners



Sectipn 1.5 Communily Assoriation Community Association shalt mean and refer 1o
the Timberline Community Asseciation, Inc . or an erganization of similor name, formed, or
to be formed, as an Indiana nonprofit corporntion. its successors and assigns

Section 1.6 Community Facilities Commtnily Facilities shall refer to focilities such as
a swimming pool, bath houses, pavilions and related facifities and equipment, if any, to be
located within and to be purt of the Community only for the use of Owners of Lots in the
Community, as deiermined and provided by Declaran: and alf real and personal property ROwW
or hereafter owned by or subject to an easement in favor of the Community Association only for
the use of Owners of Lots in the Community

Section 1.7 Control Transfer Date  Control Tressfer Date shall be the date on which
the Declarant is ne longer a Class B Member of the Community Association

Section 1.8 Deglarant  Declarant means The Preserve at Fall Creek, LLC, an Indizna
limited Mability company, or any other person, firm, corporation or partnership which succeeds
to the interest of The Presesve at Fall Creek, LLLY, as developer of the Community, as a malter
of law or as cvidenced by a written instrament of transfer lo such effect.

Section 1.2 Elipible Morigage Holder  Eligible Mortgage Holder shall mean a holder.
insurer, or guarantor of a first mortgage on 2 Lot who has requesied nelice of certain matiers
from the Comemunily Association as herein and in the Bylaws provided

Seelion 1,10 Eligible Voles. Eligible Votes shall mean those voles avaifuble to be cast
on the issue at hand. A vole which is for any reason suspended is not available 10 be cast

Section1,]1 Lat. Lotshellmesna portion of the Community other than the Comntnity
Frcilities ord Common Area {as defined in the Mastes Declaradon) imended for any gype of
independent ownership and Use as may be sct out in this Declaration and ss shall be shown on
the Plats and Plans filec with this Decloration and amendments thereto Where the context
indicates or requires, the terr Lot includes any structute on the Lot

Gection 1.12 Member Member shall meun and refer 10 & person or entity entitled to
membership in the Community Association, as provided herein

Sertion 1,13 Monpage Morigage means any morigage, deed to scenre debt, and any
and al! other similnr instruments used for the purpose of conveying or encumbering real property
as security for the payment or satisfaction of an obligation

Section 1,14 Qwner. Owaer shoil mean and refer to the record owner, whether one or
more pessons or entities, of any Lot which is part of the Community, but excluding any pasty
holding the fer simpie title merely as sccurity for the performance of an obligation  Qwner shall
include the Declarant {bul pursuant ta Sectlon 8 11 no assessmenis are payable by Declagant a5
an Cwner except as specifically described thereln)

3.



Section }.15 Platsand Plans. Plats and Plans shali collectively mean those plats or plans
of all or any portion of the Comznunity making reference hereto which have been o hereafier
may be recorded in the office of the Recorder of Marfon County, Indiana, as the same may be
amended o supplemented by replats or otherwise

Section 1.16 Quornm. Quonem shall mean the pereent of Eligible Votes entitled to be
cast on & matier at any mecling of Mcmbers as specified in the Bylaws

Capilalized terms used herein ond not otherwise defined shall have the respective
meanings assigned therelo it the Master Declarstion unless the context otherwise requires

RTICLE 1.
PROPERTY RIGHTS
Seetion_7,! Rules snd Reeulations. The Board of Directors of the Comraunity

Association raay establish reasonable roles and repulations concerning the use of the Community
Facilities sod individun! Laots in the Cemmunily, as appropriate. Copies of such regulations and
gmendments thereto shall be furnished by the Community Association to oil Owners prior to the
rule’s effective date. Such regulations shal be binding upon the Owners, their families, tenants,
guesis, invitees, and agents until and unless swch tegulation, rule, or requirement shall be
specifically overuled, cancelled, or smodified by the Board ol Dircclors of the Communily
Association or the Community Associstion in a regolar or special meeting by Lhe voic of two-
thirds (2/3) of a} Eligible Voles and with the written approval of the Class B Member prior to
the Conirol Transfer Date.  The Board shall have the authority 1o impose reasonable moneinry
fines and other sanctions, and monetary fines may be collecied by lien and foreclosure, as
provided in Article VIII Inaddition, the Community Asseciation, through the Board, may, by
contract or other ngrecment, enforce county ordinances or permit Merion County to enforce
ordinances affecting the Development for the beaefit of the Community Association and iis
Members.

Section 2.2 Use. ‘Withous the prior written consent of the Board of Directors, nothing
shall be dane or kept on any Lot or any Community Facilities or any part thereof to incresse the
rate of insuranee on the Community or any part thereof over what the Community Assccintion,
but for such activity, would pay  Noxious, deswructive, or offensive activity, or any activity
constituting an unreasonable source of annoyance, shall not be conducted on any Lot or any
Community Facilities or any port thereof, and the Community Associntion shall have standing
10 initiate legal proceedings to abate such activity. Each Owner sholi refraln from any act of
use of his or her Lot whith could reasonably cause embarrassment, discomibrl, or annoyance
to ather Owners, ond the Board of Dircctors shall have the power to make and 10 enforce
reasonble rules and regulations in furtherance of this provision.

Section 2.3 Copstroction and Improvements. Construetion upon and improvement of
any Lot sholf be conducted in accordance with the Guidelines for Architecrural Approval

-



sitached hereto as Bxibit B The maiibox for each Lot shull be construcied by Declarant with
materials supplied by Declarant and in accordance with the specificetions established by

Pleclaranmt.

ARTICLE UL,

MEMBERSHIP AND VOTING RIGHTS

Section 3.1 Membership Every Owner of o Lot shall be a Member of the Community
Assogiation. Membership shalt be appurtenant to and may not be separated from ownership of

any Lot

Secripn 3.2 Classes pf Membership. The Community Association shall have two {2)
classes of Members consisting of Class A Members and the Class B Member

{a)

(b}

Class A Class A Members shali be all Owners with the exception of the
Declormnt Except 25 otherwise provided herein or in the Aricles of
Incosporation, each Owner shall be cntitled 1o one vote for cach Lot owned
When more than one person Is an Owner of a Lot, olf such persons shall be
Members. The vole for such Lol shall be exercised by the persop whom the
collective Membiers with respect 10 such Lol may deslgnate  In the cvent that a
Membership slands of record in the names of al Jeast two {2) persons or cntities,
then §f ong person or entity votes, the vote binds all persons  In no event shall
such vote be split Inte fractioral votes and in no event shail more than one voit
be cost with respeet lo amy Lot Bach vote cast with wespeet fo o Lot shall
presumpelvely be valid, but iF such vote is questioned by any Member holding sny
interest n such Lot and if all such Members holding an inferest in the Lot are not
in agreement as to the validity of the vote for such Lot which Is questioned, then
such vole sha¥l not be coumted. In addition, the Community Associstion may
reject 5 vole, coRsent, walver ot proxy appolatment if there s @ reasonable basis
to doubt the validity of a signature or the signatory's suthority

Class B The Declarant shal! be the sole Class B Member. The Class B Member
shall be entitled to four (4) votes per Lot that it ewns for so long as 3t shall own
any Lot or other real estate in the Community, or unlil the Declorant’s Cioss B
membership §s converted 10 n Class A membership if that occurs earlier. The
Class B membership shall cease and be eonverted to o Class A membership on
the bappening of the first to ocewr of the Tollowing events:

{i) When the Class B Member owns less than twenty-five percent (25%) of
the Lots in the Community,

(i)  When the Class B Member voluntarily surrenders its Class B muembership,
or



{iii}  Five (5) years after the first Lot is conveyed to an Owrer in any portion
of the Communily

Sectjop 3.3 Board of Directors. Subsequent to tie Controt Transfer Date, the Owners
shall elect o Board of Directors (the "Board of Direciors” or the “Board™ of the Community
Association as prescribed by the By-Laws  The Bourd of Directors shall manage the affairs of
the Cormunity Association The initial Boor! of Directars shall be appointed by Declnmnt and
shall manage the affairs of the Communily Association until the Contro] Transfer Date.

Sectipn 3.4 Professional Mapapement No contract or agrecment for professional
mazzgement of the Community Association by Declarant nor any other contract between the
Community Association and Declarant shall be for a term in excess of three {3) years  Any such
agreement or contract shall provide for rarmination by cither party with or without couse without
any termination fee by writien nolice of nincty (99) days or less

Seetion3,§ Responsibilities of the Commupity Association. The Community Association
is hereby amthotized to act and shali act on beholf of, and in the name, place, and sizad of, te
individual Owners in all matters perwining to the maintenance, repair, and replacement of the
Community Facililies, the determination of Communily Assessmenss, the collection of
Community Assessments, and the granting of any approvals whenever and to the exient catied
for by this Declaration for the common benefit of all such Dwners  The Community Asseciation
chall also Gill for and colieet the ameunt for Commen Expenses and Special Assessincnis
pursuant to the Masler Declaration, snd upon receipt, detiver sald amount to the Assosintion,
as provided for in the Master Declaration  The Community Associalion shall also have the
right, but not the obligation. to act on behall of any Owner or Owners in sceking enforcement
of the terms, cavenants, conditions and restrictions contained in this Declaration. Neither thic
Comrmunity Association nor Hs officers ar suthorized ngents shall have any liability whatsuever
1o any Owner for any action taken under color of authority of this Declaration or for any failure
to toke nny action called for by this Declaration, unless such act or fajlure 1o ngt is in the nawre
of o willful or reckless disregard of the rights of the Owners or in the npolure of willful,
intentionaf, fraudulent, or reckless misconducl  The Community Association shall procure and
maintais insurance in accordence with the provisions of Aricte V hereof. The Community
Association may contruct [or such services as management, Snow removal, security control, trash
temoval, and such othipr services as the Communily Associstion deems necessary o7 advisable

Seetion 3.6 Control and Trunsfer of Control of Communily Association  Until the
Control Transfer Dale, the Board of Directors of the Community Association shall consist of
persons appointed by Declarant




RTICLE IV.

MAINTENANCE

Section 4.1 Maintepance

®

®)

The Community Assoriation shiall maimain and keep in good repaie the
Community Facilities. The maiatenance of the Community Freilities shall be
desmed to tnelude, but not be limited to, maintenance, repair, and replacement,
subject to the insurance and casunlty foss provisions contained herein, at the
Comumunity Association’s sole cost and expense as Community Assessments, of
ali trees, fonces, shruby, grass, Community Facilities, walks, the accent or special
effecs Highting systom and other improvements situated upon the Community
Facilitics.

In the event thit the Board of Directors of the Community Associalion determines
that (I} any Owser has failed or refused (o discharge properly his or her
obligations with regard 1o the maintenarce, repair, o replacement of items for
which hte or she is responsible hercunder or otherwise; or (ii) that the need for
maintenance, repair, or replecement, which is the sesponsibility of the
Community Association heretndar, iz caused through the willfol or negligent act
of an Owner, his or her family, guests, tessees, or invitees, and is not covered
o1 paid for by insurance, in whole or in part. then, in that event, the Community
Assuctation, except in the event of an emergency situation, shall give the Gwner
written notice of the Community Associntion's fntent to provide such necessary
mointenanee, vepalr, or replacement, at the Owner's sole cost pnd expense; the
notice shall set forth with reesonable particularity the mafntcnance, repeirs, or
replacement required and shiatl advise the Owner to complete the same within
three (3) days from Lhe date of such notice; provided, however, that if the same
fs not capable of completion within the thres (3) day period, such notice shall
advise the Owner to immediately commence such work which shall be completed
within a reasorable time  If any Owner does not camply with Lhe provisians
hereof, the Community Associstion may provide any such maintenance, repair,
or replzcement at Qwner's sole cost pnd expense, and the cost shall be added (o
and become a part of the assessment Lo which such Qwaer is subject and shall
become o Hen against the Lot



ARTICLE V.

NSURANCE

Section 5.1 Ipsurance.

{(a)

(&)

]

The Board of Directors, or its duly suliorized agent, shafl have the authority to
and shail obisin inswrance for alf insurable improvements on ke Community
Facilitics agninst loss or damage by fire or othet hozards, inchuding extended
coverage, vandatism, and maliclous mischiel  This insurance shall be in an
smonnt sufficient to cover the full ropiacement cost of any repair or
reconstruction in the event of damage or destruction from uny such hazard

The Board shull also obeain a public libility pelicy covering the Communily
Facilitles, the Commmunity Association and its Members for all damage or injury
caused by the negligence of the Commuity Associntion or any of its Members
or agemts  The public Hoblity pelicy shall have at least 3 Five Hunpdred
"Thousand Dollar (5500,000) single person limil as respects bodily injury and
property damage, a Onc Million Dallar (51,000,000) limit per occurrence, snd
a Two Hundred Fifty Thousand Dollar ($250,000) minimum properly damage
limit Premiums for af] insuranee on the Community Facilites shall be a cost
paid by Community Assesstienls.  The policy may contsin a ressonmble
dedoctible, and the amount thereof shall be added to the face amount of the policy
in determining whether the insurance at least equals the full replacerment cost

Al such insurance coverage obtained by the Bpard of Directors shall be writien
in the name of tre Community Asseciation as Trustee for the respective bensfited
portles, as further identified below Such insurance sialt be governed by the
provisions hereinnficr set forth:

(i) Al poficies shall be written with a company licensed to do business in
Indians and holding a rating of XI or beter in the Financial Cutegory as
established by A M Best Compuny, Inc., if rensomably availeble, or, I
not available, the most nearly cquivalent rating .

{ii} Al poticics pn the Community Fatilities shall be for the benefit of the Lot
Owners and their morigagees as their interests may appear

i Exclusive autherity to atjust lessss under policics in force on the
Commupity Facilities oblnined by the Community Associntion shall be
vested in the Board of Directors; provided, however, no mortgagee baving
an isterest in such Iosses may e prohibited from porticipating in the
seitlement negotiztions, if any. selaed thereto

-B-
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(v} In no event shall the Insurance coverage obiaincd and maistined by the
Board of Directors hereurdder be brought into contribution with insurance
purchased by individual Owners, oceupams, o their mongagees

(v)  All casualty insurance policies shall have an inflation guard endorsement,
if reasonably available, and an rgreed amount endorsernent with an ansoal
review by one or more gualified persons., al least one of whom must be
in the real estafe industry and familiar with construction in the Marion
County arca

{(vi} The Board of Pircctors shall be rerquired to make every seasonnble effort
10 Secure jnswrance policies that will provide for the following:

(1) a walver of subrogation by the insurer as to any cleims ngainst the
Community Associntion’s Board of Directors, its manager, the
Owners, and their respective lenants, servants, agents, and guests;

() o walver by the Insurer of its rights to repair, and reconsiruet,
instzad of paying cash;

{3)  that no policy may be cancelied, invalidated, or suspended on
acegunt of any one or more individuat Owners)

(4)  thal no policy may be cancelled, invalidated, or suspended on
aceount af the conduct of any direetor, officer, or employce of the
Community Associntion or its duly authorized mannger without
prior demand in writing defivered to the Community Association
1o cure the defect and the allowance of 3 reasonable time therealter
within which the defect may be cured by the Community
Association, ils manager, any OQwner, or monigagec;

(5) that any "other insurance” clause in any policy exclude tndividual
Owners' policies from consideration; and

(6)  that no policy may be cancelled or substuntially modificd without
at lrast thirty (30) days' prior writen notice to the Community
Association

In addition to the other insurance requiced by this Section, the Board shall obisin,
ps a Community expense, worker's compensation insurance, if ard to the extent
necessary, and @ figeliiy bosd or bonds on directors, officers, employess, and
other pecsons handling or sesponsible for the Community Asscciation's funds.
The nmount of fidelity coverape shafl be determined in the Board's best business
judpment, but may not b less than theee (3) months’ assessments plus reserves

-9-



on hand  Bonds shuli contain a waiver of afl defenses bosed wpon the exclusion
of persons terving without compensation and may not be cancelled or
substantially modified without ut least thirty (303 doys® prior writien notice to the
Comenunlty Assoclation

Sectiop 5.2 Dishursernent of Proceeds  Proceeds of insumnce policies written in the
same of the Community Associstion shell be disbursed as {ollows:

{r)

{b)

If the damage or destruetion for which the proceeds are paid is to be repaired or
reconstructed, the proceeds, or stch portion thereof as may be required for such
purpose, shall be disbursed in psymemt of such repairs or reconstruction a5
hereinafter provided  Any procerds remaining afier defmaying such costs of
repalrs or reconstruction o the Community or, in the event no repair or
reconstruciion 35 made, after making such seltlement as is necessary and
appropriate with the affected Owner or Owners and their morigagee(s) as their
irderesis may appear, shalt be retained by and for the benefil of the Community
Associntion ard placed in a capital improvements sccount.  This is a covenant for
the benefit of any mortgapee of a Lot and may be enforced by such mongagee

If it Is determined that the damnpe or destruction to the Community Focilities for
which the procecds sre patd shall not be repaired or reconstructed, such proceeds
shall be dishursed in the manner os provided for excess proceeds in Sectlon
550

Section 5.3 Damape and Destroction

(n)

o)

Immediately after the damnge or desiruction by fire or other casualty to all or any
part of the Community Facilities covered by insurance written in the name of the
Comeunily Association, the Board of Direclors, or #s duly authorized ageat,
shall proceed with whe filing and adjustment of oll claims arising unader such
insurance and oblain relizble and detailed estimates of the cost of 1epair or
teconstruciion of the damaged or destroyed portions of the Cominunity Facilities

Repair or reconstruction, as used in this paragraph means repaiing or restoring
the Community Facilitics to subskntinlly the same condition in which it existed
prior 10 the fire or other casualty

Any damage or destruetion (o the Community Facilides shall be repaired or
reconstructed wnless the Class B Momber and at Ieast seventy-five (75%) per eent
of the Eligible Viotes shull decide within sixiy (60} days after the casualty not to
repair or reconstruct, If for any reason the mmoont of the insurance procecds to
be pald o5 a result of such damage or desiruction, or seliable and delniled
estimates of the cost of repair or reconstruction, or both, are not mate availnble
to the Community Assockatlon within said period, then the period shall be
extended vntil such information shall be made avallnble; provided, however, such

.10 -
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extension shall not cxceed sixty (60) deys. No morigagee shall have the right 1o
participate in the detcrmination of whether the Community Facillies damage or
dastructlon shall be repaired or reconstructed.

In the event that it should be determined by the Community Assocation in the
manner described above that the damape or destruction of the Community
Facilities shall not be repaired or reconstructed und no sliernative improvements
sre authorized, then and in that eveny the dnmaged portion of the Community
Facilities shall be restored to s natural state and maintzined as an undeveloped
portion of the Community Fatitities by the Community Assoclation in a neat and
attretive condition.

Section 5.4 Repoir gnd Reconsgruction I tie damsge or desiruction for which the
insurance proceeds are paid is to be mpaired or reconswucted, and such proceeds are wot
sufficient to defray the cost thereof, the Board of Directors shall use pgeneral funds or seck a
special assessment ns permitted in Scection § 4.

ARTICLE Vi,
ANNEXATION OF ADDITIONAL PROPERTY

Section 6.1 Anncxatfon w rova
{a) As the owner thereof, or if not the owner, with the consent of the owner thereof,

&

©

Declarant shatl have the unilateral right, privilege, and eption, from time © time
at any time, 1o subject to the provisions of this Decloration and the jurisdiction
of the Community Association all or any pertion of the real property described
in Exhibit C andfor Exhibit D, attached hercto and by reference mode a pant
bereof, and any other yeal estale adjacent thereto or to the Community a5 the
same exists from time to lime whether in fee simple or leasehold, by filing in the
Recorder's OfMice of Marion County, Indiana, 2n amendruent to this Declaration
annexing such property  Such amendment to this Declaration shall nol require
the vole or approval of any Owners  Any such annexatlon shall be effeclive vpon
the filing for record of such amendment unless otherwise provided therein

Declprant shall have the unilateral right to transfer to any other person the said
right, privilege, ond optlon to anpex additionnl property which is herein reserved
1o Declorant, provided that such tansferee or assignae shall be the developer of
at least a portion of sald real property to be 50 anncxed ond that such transfer is
memorialized in & writlen, recorded instrument

The rights reseeved unte Declarant (o subject Additionnl Land to the Decluration

shall not be implied or construed so a5 to impose any obligation wpon Declarant
to subject uny of such Additional Land o this Declaration or to the jurisdiclion
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of the Consnunity Association nor any obligstion, if subjected, to build housing
of the same type, design, or mutetials  If such Adiitionat Land is not sabjected
1o this Declaration, Declarant's reserved rights shall not impose any obligation
on Declarant to impose covenants and mistrictons similar to those contained
hesein upon such Additional Land, nor shall such rights in any manner Hmit or
restrict the use to which such Additiom:| Lasd may be pot by Declerant or sny
subsequent owner thercof, whether such vsts nre consistent with the covenants
snd restrictions imposed hereby or Aot

Section 6.2 Acquisition of Additionpl Community Facitities  Declarant may convey to
the Community Assoclntion odditional real estaic, jmproved or unimproved, widch upon
conveyance oF dedication shall be aceepted by the Community Assaciation and thereafter shall
be maintmined by the Community Assoclatlon ss an expense for the benefit of ali Ownets

Section 6.3 Amendment. This Article shal! not be amended wilhout the writien consent
of Declarant, s¢ long as the Declarant owns any property described in Exhibit A or Exhibit ©
attached hereto

Section 5.4 Exisling Homes  There are two {2) homes currenily cxisting on the property
deseribed in Exhibjt . The owness thereof shall be cntitled to become members of the
Community Association and shall enjoy the benefits of the emenities and common areas thereof,
provided that sach owners shall pay the dues nnd fees assessed by the Community Associntion
the same as other Owners, without the necessity of the Exhibit D property heing annexed.

ARTICLE VIL
RIGHIS AND OBLIGATIONS THE COMMUNITY _ASSOCIATIO

Seetipn 7.1 Commupily Bacilities The Community Association, subject to the rights
of the Owners set forth in this Declaration, shall be responsible for the exclusive management
and controt of the Community Facilities and all improvements thereon {including furnishings and
cquipment reluted thereto, if any), and shall keep them in good, clean, httractive, and sanitary
condition, order, and repair, pursuont to the lerms and conditions of this Declaration and the
Byluws.

Section 7.2 Services. The Community Association may obiain and pay for the scrvices
of any person or entity 10 MAnAEC fts affairs or aty part thereof, to the extent it deems advisable,
as well a5 such olher personnel as the Coinmunity Assoclation shall detcrmine {0 be necessary
or desirable for the proper operation of the Communily, whether such persennel are firnished
or employed directly by the Community Agsaclation or by any person or entity with whom or
with which it contragls  The Community Association may oblain and pay for legal and
accounting services necessary or desimble in connection with the operation of the Community
or the enforcement of this Declaration
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Sectipr 7.3 Prrsoned Property gpd Real Property for Common Use. The Community
Association, through action of its Board of Dircetors, may ncquire, hiold and dispose of tangible
and intapgible personal propesty and real property  The Board, acting on behalf of the
Community Association, shall accept any real or personal property, Jeasehold, or other properly
interests Jovated within the properties deseribed in Exhibit A or Exhibit C attached herete or
hereafier annexed into the Community and conveyed 10 It by the Declarant,

Section 7.4 Implied Rights The Community Assectation may exercise any other right
or privilege given o it expressly by this Declaration, the Articles of Incorporation or the
Bylaws, and every ather right or privilege rersonably to be implicd for the existence of any dght
or privilege given to it herein or reasonably necessary to cifectuate any such rght or privilege

Section 7.5 Sell-Help In addition to any other remedics provided for herzin, the
Communily Association or its duly authorized ngent shall have the power to enter upon a Lot
or any portion of the Community Facilitles to abate or remove, using such force as may be
reasonsbly necessary, any erection, thing or condition which violates this Declaration, the
Bylaws, the rules ond regolations. or the use restrictions  Unless an emergency situation exists,
the Board shall give the violating Owner flve {5) days’ wiitten notice of its intent {o exercise
self-help Al costs of self-help, inchuding reasorable altomey's fees and paraprofessional [ees
actually incurred shall be nssessed against the violating Owner and shall be collected as provided
for herein for the coliection of assessments

Sertion 7,6 Rightof Entry. The Community Association shall have the ripht, in addition
to and not in Vimitation of all the rights it may have, to ¢nter into structures and vpon Lots for
emurgency, security, or safety purposes, which right may be exercised by the Community
Association's Board of Directors, olffcers, agents, employees, managers, and all police officers,
firefiphtzrs, ambulnnee personnel, and similar emergency personned in the performance of their
respective dutles, Except in an emergency situation, ealry shall ondy be during reasonable hours
and afler reasonable notice 1o e Owner or cocupant of the Lot

ARTICLE VIIL
CO INITY ASSESSMENTS

SectionB.1 Purpnse of Community Assessment. The Community Assessments provided
for herein shall be used for 1he gencral pusposes of promoting the recreation, health, safety,
welfare, common benefit, and enjoyment of the Owners and occupnnts of Lots, including the
maintenance of real and personal property, all as may be more specifically authorized from time
to ime by the Board of Directors

Section 8.2 Creaton of Community Assessments.

{m) Community Assessments, opether with interest, costs, and reasonable altorney’s
fees and paraprofessional fees, shall also be the personal cbligation of the person

-13-



who was the Owner of such Lot at the time the assessments arose, and irts or her
grantee shell be jointly and severally lisble for such portion thereof as may be due
and payable at the time of conveyance, excepl no first monigagee who obiains thtle
to a Lol pursuant to the remedies provided in the Mortgage shall be liable for
unpaid assessments which accrued prior to such acquisition of title  Community
Assessments shll be paid in such menner and on such dates as may be fixed by
the Board of Directors which may include, without limitatlon, monthly, quanierly,
semi-annually or sorually and acceleration of the ampual assessment for
delinquents  Unless the Board otherwise provides, all assessments shall be paid
annually  In addition 1o collection of Community Assessments, the Bonrd shail
collect the assessments set forth in the Master Decloration in the amounts and at
the times sct forth by the Association’s Board of Directors and the Association,
and upon reeelpt shall immediately deliver such amounts to the Association. The
Assqciation may . ot eny time ond from time to time, invoice the Owner directly
for the assessments due under the Master Declaration, and, in such event, the
Owners sholl pay such nmounts directly to the Association, and not to the
Community Association

Sectiop 8.3 Computation of Assessments.

6]

¥

It shall be the duty of the Board, at least sixty (60} days before the bepinning of
the fiscal year and thirty (30) days prior (o the meeting ot which the budget shail
be prescated (o the Membership. to prepare a budget covering the cstbmuted eosts
of operating the Community Association during the coming year. The budget
may include a capital contribution establishing a reserve fund in accordance with
a capital budget separately prepured  Each Qwner covenams s apgrees to pay
1o the Community Association his or her share of Community Assessments. The
Board sholl cause o copy of the budpet, the amount of the nssessments 1o be
levied against each Lot for the following year and a description of the method
used in detormining the assessments 1o be delivered to each Owner ot lenst fifieen
{15) days prior io the meeting  Bach segment of the budget including, without
Lmitation, the Community Assessments, shofl become effective unless
disopproved at o meeting by a voie of af Jeast two-Uiirds (2/3) of o Quorum of the
Members.

Mutwithstending the foregoing, however, in the cvent that (i) the proposed budpat
or Community Assersments are disapproved In accordence with 8.3 (a) or {i1) the
Board fails for any reason W defermine the budget for the succeeding year, then
and until such time as a budgel {or such portion thereof or assessments as shall
have been disapproved in accordance with the foregoing) shall have bean
determined s provided herein. the budget (or applicable portion thereof or
assessments) in effect for the then current year shal continue for the succeeding
year.
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In the event thal the ameunts actwally expended by the Community Associztion
for Community Assessments In any fiseal year exceed the amounts budgeted and
assessed for Communlty Assessments for it fiscal year, the amount of such
deficit shall be carried over and become an additional basis for assessments for
the following fiscal year, except that so long as (he Declaran: controls the
Community Association, Declarant may, but shall be under nie obligation, 1o fund
such deficii; provided, however, that Declarant shall be seimbursed by the
Community Association for any deficlis so fonded, topether with interest at ten
percent (10%) per annum until so reimbursed, from available surpluses in later
years or through Special Assessments. Thereafier, such deficit may be recouped
either by inclusion in the budget for snnual assessments of by the meking of one
or more Special Asssssments For sueh purpose, at the optian of the Community
Associstion  In the event that the amounts budpeted and assessed for Community
Assessmenis In ony fiscal year exceed the smount actunlly expended by the
Community Association for Community Assessments for thel fiscal year, an
allocable shere of such excess (based on the amounts oripinally lfevied as
assessmnts) shall be o credit against the assessmem dee from each Owner for the
next fiscat year(s); provided, that Declatant shall first be reimbursed for defieis
previgusly paid, with interest, as required above before such excess shail he so
crotiited 1o Owners

During the first year foflowing the date of recordation of this Declaration, the
total Community Assessments per Lot per year shall not exceed Zero and 00/100
Dollars (50 00)

Sectinn B.4 Special Assessments. Enaddifion to the other assessmeants guthorized herein,
the Comsnunity Association may levy Speclal Assessments in any year So long as the total
amount of Special Assessments aliocable 1o each Lot dacs pot exceed Fifty Dolars (350 60} in
any one fiscal year, the Bonrd may impose the Special Asstssment Any Special Asscssmont
which would cause the amount of Special Assessments allocable to any Lot to exceed fhis
limitation shall be elfective only if approved by two-thirds (2/3) of » Quorum of the Members,
Specinl Assessments shal] be paid a5 determined by the Board. ant the Board may permit Special
Asstssnents 1o be paid in installments extending beyond the fiseal year in which the Special
Assessment is imposed

Serction 8.5 Licn for Asscssments

@

Al sumns assessed against any Lot purseant o this Declaration, together with Jate
charges, inferest, coss. nnd reasonable atioraey's fees and paraprofessional fees
noiually incurred, ns provided herein, shall be securcd by a lien on such Lol in
favor of the Communily Association. Such licn shall be superior to all other Hens
and cncumbrances on such Lot, excepr for (i) liens of ad valorem taxes; or {ii)
liens for all sums unpaid on a first Morigage or on any Morgage to Declarant
duly recorded in the land records of Marion County, Indizne, and alf amounts
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ativanced pursuant o such Morgage and scoured thereby in accordance with the
terms of such instrument

All other pessons mcguiring liens or cneumbrances on amy Lot after this
Declaration shalt have been recorded in such records shall be deemed to consent
that such Jieks of encumbeances shall be inferior to future liens for asscssments,
as provided herein, whether or not prior consent is specifically set Forth in the
instruments creating such liens or encumbrances.

Sectlon 8.6 Effect of Nonpavment of Assessments: Remedies of the Community

Associatlon.
()

()

Any asscssments which are not paid when due shall be delinguent.  Any
assessment delinguent for a period of more than ten (10) days shall incur a Jaw
charge in an amount as the Board may from time {o time determine  The
Community Association shall cause a notice of delinquency to be ghven to any
Member who has not paid within ten (10} days following the due dme If the
assessment is not paid within thitty (30) days, o lien, as herein provided, shall
attach and, in addidon, the lien shall include the late charge, iaterest, not fo
exceed the meximum logal rate, on the principal amount duc, and ol fate charges
(tom the dute Grst due and payable, al} costs of collection, rensonable attomey’s
fees and paraprofessional fees actually incurred, and any other amounts provided
or parmitied by low  In the event that the assessment remains unpaid after sixty
(60} days, the Community Association may, as the Board shall delermnine,
institute sult 10 collect such amounts and to foreclose its licn.  Each Owner, by
accepumee of & deed or s a pasty [o any olher fype of o conveynncs, vests in the
Community Association ot its apents the right and power to bring all actions
against him or her, personally, for the collection of such charges as 2 debt or 1o
foreclose the pforesaid lica in the same manner as other liens for the improvement
of real property. The lien provided for in this Anicle shall be in favor of the
Community Asscointion and shall be for the benefil of all other Owners The
Community Association, zcling on behaif of the Qwners, shal] have the power 10
vid on the Lot at any foreclosure sale or to acquire, hold, lease, mongage, o
convey the Lot No Owner muy waive or otherwise except fabllity for the
assessynents provided for herein, Including, by way of illusiration, but not
limitation, abasdonment of the Lot

All payments shall be applied ficst to costs and atlomeys’ and paraprofessional
fees, then to late charges, then to interest, then to delinquent assessments, hen
10 any uspald installmems of the annual assessment or special assessments which
gre nat the subject matter of suit in the order of their coming due, and then to any
unpalt instalimenis of the annunl assessment or special assessments which are the
subjest matter of sult In the order of their coming due
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Section 8.7 Capital Budget and Conuibution The Board of Direclors sholl annually
prepare a capital budget which shall ke into account the number and nature of replaceable
assets, the expecied life of each osset, and the expeeted repair or replacement cost for items of
a enpital nanre within the Community.  The Boatd shali set the required capital contribution,
if any, in an amount sufficlent o pernit wmeeting the projected capital needs of the Community
Association 35 shown on the capital budget, with respect to both amount and timing by annual
assessments over the period of the budger. The capital contribution vequired shall be fixed by
the Board and included within the budget and Community Assessments, as provided in Section
83 A copy of the capilal budget shall be distributed 1o cach Member in the same manner as
the operating budget

Section 8.8 Subordipation of the Lien to First Dreds of Trust pnd First Mortgapes The
licr of the assessments, including interest, late charges, costs (including atorneys’ fees and
paraprofessional fees) provided for berein, shall be subordinate to the lien of any [rst Morgape
upon any Lot, The sale or transfer of any Lot shall riot affect the asssssment lien However,
the sale or wansfer of any Lot pursuant to judiciat or nonjudicial foreclosure of a Frst Mortgape
shall extinguish the Ten of such asscssments as to payments Which hecome due prior to such sale
or transfer {subject to the right of the Community Assoclation 1o payment out of available
foreclosure sale proceeds) No sale or tmnsfer shali relieve such Lot from lien rights for any
assersments thereafter becoming due  Where the mongapee of o first Morgage of recard or
otiser purchaser of a Lol obiains tille, his or her successors and assigns shall not be liable for
the sharo of the Communily Assessmients by the Community Association chargeable to such Lot
which became due prior to the acquisition of title lo such Lot by stch acguires.  Such unpaid
share of Community Assessmenis shall be deemed 1o be Communily Assessments collectible
from alf the Lots, including such zcquirer, his or her successors and assigns.

Scetion 8.9 Capitalization of Communily Association  Upon ncquisition of record title
to a Lof from Declarant, each Owner shall contribuic o the copitn) of the Community
Associatlon an spmount equal 1o iwenty-five percent (25%) of the amount of the annual
Community Assessments. Al such amounts shall be set aside ng caplal replacement/working
caphtal teserve, and shell not be utitized by Declarant or the Community Associstion until after
the Contro} Transfer Date.

Section 8,10 Date of Commencement of Annual Assessments  The annoal assessments
provided for herein shall commence os 1o a prrticular Lot on the first day of the month following
the conveyance of such Lot by the Declarant 1o an Owner {other than & commercial builder), or
by an Owner who is a commercial sullder to an Owner wihio is an end-usey, and shafl be due and
payable in a manner and on s schedule a5 the Board of Directors may provide. The firsl ennyal
assessment shall be adjusted according to the number of months then remaining in that Fscal
year, The date any Lot becemes subject to assessment hereunder shall be the date on which
such Lot is tansferred by Declarant (o an Dwaer; provided, however, that Declurant may, in
Uis sole and absplute discretion delay the siarting date for assessments for as long ns'Declarant
shalk deem appropriate in its sofe and absolute discretion but asseasments shall in all cvents be
payable commencing on the first day of the first month following the date the Lot is occupied
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for the Tesidential purposes or is sulable for such occupancy e5 evidenced, for example, by the
sppropriate offickel of Marion County, Indiana. or an architect issuing 2 centificate of occupeacy
or its equivalent siating that the sesidenttal structure on such Lot is substantially complets and
available for occupancy

Scction 8,11 Assessments by Declazant

(a) Declarant covenants and agrees o pay the full amount of the anpual sssessment
for cach Lot occupicd For residential purpases that it owns: notwithstanding
anything contnined herein 10 the contrary, the Declarant shall not be sequired 10
pay any assessments for any Lats not occupicd for residentinl purposes (other than
completed vacany opartment unlts held for rental in the ordimary course of
business) that it owns, including bul not limited to model homes

)  Nowithstanding anything to the contrary tierein, the Declarsnt may contribute
assessments duc from it in services or materinls or a combination of services and
materials, rither than in money {herein coblectively called in-kind contribution)
‘The ameunt by which monetary assussments shall be decreased o5 a result of any
imkind conteibution shali be the falr market value of the contribution  If the
Declorant and the Community Associaton agree as lo the volue of any
contribution, the value shall be as agreed. If the Commanity Association and the
Declarant cannol agres 7s 1o the velue of any contribution, the Declarant shall
supply the Community Assoelation with a detsiled explamation of the service
performed and material furnished, and the Community Assoclation shall acquire
bids for performing Jike services and furnishing like matecinls from three (3)
independent contraclors approved by the Declannt who are in the business of
providing such services and materials  If the Commmunhly Association and the
Declarans are Gl unable to agree on the value of the contribution, the vaive shall
be deemed to be the averape of the bids received from the independent
contrttors

ARTICLE IX.

MORTGAGEE RIGHTS

Section 9,1 Motices of Action An institutiong] holder, insurer, of guarantor of a first
Morigage, who provides wrinen request to dis Community Assacistion (such request Lo stale the
name and address of such holder, insurer, ar guaranior and the Lot numbet} {therefore becoming
an Eligible Morigage Holder), will, upon piyment of the rzasonable expense of the Community
Assuclation associated therewith, be entitled to timely written rotice of:

{®)  any proposed terminetion of the Community Association:
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{b}  condemnation, damage of destruction to the Community or which affects any Lot
on which there ia o first Mortgage held, insored, or guaranteed by such Eligible
Mortgage Holder;

()" any delinguency in the payment of assessments or charges wwed by an Qwner of
a Lot subject to the Mortgage of such Eligible Morntpape Holder where such
delinguency has continued for a peried of sixty (603 days;

(¢  sny lapse, canceilation, or material modification of any insurance policy or
fidetity bond maintained by the Community Association; or

(2}  any proposed aclion which wauld teqoire the consent of Eligible Morigage
Holders

RIICLE

GENERAL PROVISIONS

Section 10.1 Duration. The provisions of this Declaration shall ren with and bind the
land and shall be and remain in cffect perpetually to the extent permitted by faw; provided,
however, 50 Jong as Indiana law Himits the period during whieh covenonts resirietiog lands o
certain uses mey ron, any provisions of this Decleration affected thereby shall run with and bind
the 1and so long as permitied by such law, amd such provisiens may be repewed or extended,
in whole or in part, beyond the initial period permitted by such law, for successive periods not
to exceed the period permitied by such law, provided such renewal or extension is approved by
ot feast two thirds (2/3) of all Eligible Votes. Futher, no such senewal or exlension shall be
cffective unless there is filed for record in the Office of the Recorder of Marion County,
Indiana, ot or before the effeciive dute thereof an instrument executed by the President and
Secraury of the Community Association which shall state the terms of such rencwal or extension
and which shall contain a certilication by sueh Secretary that such extenston and rencwal was
duly approved by the Owners.  Every purchaser or granlee of any interest in any real praperly
subject to this Declaration, by ncceptance of a decd or other conveyance therefor, therchy agrees
that such provisions of this Decloration may be extended and renewed s pravided in this
Section.

Section 10,2 Amendment

(z)  This Declaration may be smended unilateratly ot my time and from time to time
by Declarant (i) if such amendment is necessary (o bring any provision hereof
into compliance with any applicable governmental startie, rule, or regulation or
judichal detenmination which shall be in conflict therewith; (if) if such amendment
Is reasomably necessary to enable any repuinble litle insurance company o issue
title. insurance coverage with respect 1w the Lots subjeet to this Delaration; {lif)
if such amendment is requiretf by an instimtionat or povesnmental fender or
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purchaser of mongage loans, including, for example, the Fedeml Heusing
Administration, the Federa! MNational Mortgage Community Association or
Federal Home Loan Mongage Corporation, (o enable such lender or purchaser
to make or purchase mortgage loans on the Lots subject 10 this Declaration; or
(iv} if such amendment is necessary to enable any governmental agency or
repulable private insurance company to insire morigage loans on the 1ots subject
to this Declaration; provided, however, any such amendment shall not adversely
affect the title to any Owner's Lot unless any such Owner shall corsent thereto
in writing. Further, so long as Declarant owns ony property in the Community
or capable of being aonexed thersto, Declarant may unitaterafly amead s
Declaration for any other purpose; provided, however, any such amendinent ghat
not materially adversety affect, in the opinion of Declarant, the substantive rights
of any Owner or morigagee hereunder

In addition to the above, this Declaration may be amended upon the affirmutive
vole or writlen consent, or any combination thereof, of at least two-thicds (2/3)
of lhe Bligible Votes and the consent of the Declarant, so lang as Declarant has
up uncxpired option to subject property to this Declaration  Amendments to this
Deelaration shall become effective upon recordation in the Marion County,
Indiana, tecords, unless a later effective date is specified therein

Dreclarant hereby reserves the 7ight to make such amendments to this Declaration
a5 may be deemed necessary or appropriale by Declarant without the spproval of
any other person or etity, in order to bring this Declaration into complinnce with
the requirements of any public sgency having jurisdiction thereof or of any
ageney puaranteeing, insuring, or approving Mortgages, so long as Deelamnt
owns any Lots within the Development or 1o enable reasonable development of
and conslrustion on the Lots; provided that Declarant shali not be entitled to make
any smendment which has a moterielly adverse elfect on the rights of any
mortgagee, nor which substantlally impairs, in the reasonable opinion of e
Declarant, the benefits of this Declaration to any Owner ot substantiofly increnses
the oblipations impused by this Deciaration on any Owner. Declarant further
reserves the fight to make such amendments to this Declaration as may be
deemed necessary or approprinte by Declatant without the npproval of any other
peeson or entity, which amendment shall be fully elfective in accordance with its
terms:

(i) {0 curc any ambiguity, supply eny omisslon, or cure oF corect any defect
or inconsisient provision In this Declimtion; or

(i) o insert such provisions clarilying matters or guestions arising under this

Decloration as are mecessary or desimble and are not conlrary o or
inconsistent with tiis Declaration as theretofore in effect; or
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(i) to amend or medify this Declaration in any manner which in the
tezsonnble opinion of the Declaramt does not ndversely affect In any
materist respect the righis of any momgagee of Owner, nor which
substantatly impairs the benefils of this Declaration 1o any Owney or

substantially increases the obligations imposed by this Declaration on sny
Gwner

Section 10.3 Ipdemnificotion.  The Comminity Association shall indemnify every officer
and ditector aginst any and all expenses, including atirney’s fees and paraprofessional fees,
reasonably Incurred by or imposed upan any officer or director in connection wilh any action,
suil, or other proceeding (including scitlement of any suit or proceeding, if approved by the then
Board of Directors) to whith he or she may be a party by veason of being or having bees an
officer or director  The officers and dlrectors shafl not be Hable for any mistake of judgment,
nephigent or otherwise, ecxcept for thelr own individual wiliful misfeasance, malfeasance,
misconduct, or bad fuith  The officers and directors shalt have up personal Hability with sespect
1o any tontract or other commitment made by them, in good faith, on pehelf of the Commbnily
Assaciation {except to the extent that such officors or directors may also be Members of the
Commmunily Asscciation), and the Community Association shall indemnify and forever hald each
such officer and director free and harmiess against any ard all 1inbility to others on account of
any such coniract or commitment Any right 1o indemnification provided for hereln shall not
be exclusive of any other rights 1o which any officer of tirector, or former officer or director,
may be entitied. The Community Association mely, 55 a COMIDA expense, maintain adeguate
general linbility and officers’ and divectors’ liability insurmnce to fund this ebligation, if stich
insurance is reasonably available

Seetipn 10.4 Gender and Grammar The singular, wherever uset! herein, shall be
construed to mean the plural, when applicable, and the use of the masculine pronovn shall
include the neuter and feminine.

Seetion 10.5 Severabjlity Whenever possible, each provision of 1his Declaration shall
be Interpreted In such anner as 1o be effeetive ond valid, but if the application of any provision
of this Declaration (0 any person of o any property shall be probibited or held invalid, such
prohibition or invalidity shall not affect any ather provision or the application: of any provision
which con be given effect without the invalid provision er application, and, to this end, the
provisions of this Declaration arc declared to be severable  If any of the provisions hereof shall
be held to be invalid or to be snenforceable or to Jack the quality of running with the lond, dint
holding shall be withoul effect upon the vatidity, enforcenbility or "running" quality of any other
one of the provisions hereof.

Scetion 10.6 Coptions  The caplions of each Article ond Section hereof, as 10 the
contents of cach Article and Section, are inserted only for convenience antl are in no way to be
canstrued s defining, limiting, cxtending. or otherwise modifying or adding to the particular
Article or Scetion to which they refer
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Section 10.7 Perpetuities [T any of the covenants, conditions, restrictions, or other
provistons of this Declaration shail be unlawful, void, or voidable for violetion of the nle
against perpemities, then such provisions shall continue only until twenty-one (21) years after
the death of the last survivor of the now-Jiving. descendants pf Elizabeth, Queen of England.

ARTICLE X1,
ENFORCEMENT

Sectipn 13.1 InGenera]. Any pariy to whose benefit the restrictions hereln contained
inure, including Declarant and the Community Associntion, may proceed at faw or in equity to
prevent the oscurTence or continuation of any violation of this Declaration al the sole £ost and
expense of the party violating this Declaration (which cost and expense shall become a lien on
the viokating Owner's Lot subject 10 foreciosure in the manner provided in Articte VIII), but
neither Declarant nor Community Assochition shafl be liable for damages of any kind o any
person for failing either to ablde by, enforce or carry out any provision of this Declaration.

Sectign 11.2 Government Enforcement.  The Depanment of Metropolitan Development
of Musiosn County, Indiana, its successors and nssigns, shall have no right, power, or authority,
10 enforce any covenants, commitments, restrictions, or other limitations contained herein other
{han those covenants, commitments, restrictions, or limitations that expressly mn in faver of the
Department of Metropolilan Develepment of Marion County, Indiana.

Section 11.3 Delpy_or Fallure 1o Enforce. No delay or failure on the part of any
appricved party 10 invoke any availabls remedy with respect to o violation of any unc or mote
of the provisions of this Declaration shofl be keld 1o be a waiver by that party {or on estoppel
of tha parey to assert) of any right available to him upon the ercurrence, reCurence or
continuation of such violation or violations of this Declaration

ARTICLE Xi1.
3 AMENITIES AND SER’

Section 12,1 Private Amenpitics apd Serviczs  The Community Facilities shall be owned
and maintained by the Compmunity Assacialion so long as this Declaration remmins in force In
the event of any 1ermination of this Declaration andfor liguidation, dissolution or winding up of
the afTairs of the Community Association, {ht Communily Association shall, sfter paying or
making provision for the payment of all the liabilities of the Community Association, distribute
all the assets of the Community Association exclusively for the purposes of the Community
Association in such manner, or to such organization or organizations as the Board of Direclors
shiall determine. Any such assets not su disposed of shall be disposed by the Judge of the Cirenit
Court of Marion County, Indisna, exclusively for such purposes or to such organization or
organizations, as such Court shall determine, which are organized and operated oxclusively for
such purpose
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ARTICLE X0
LIMITATION ON DECEARANT'S LIABILITY

Sectiop 13.1 Limilation on Declarant’s Linbllity. Nowwithstanding anything to the
contrary hercin, it is expressly agreed, and vach Owner, by accepting titte 1o a Lot and
becoming an Owner acknowledges and agrecs that neither Declerant (including without Hmitation
any assipnee of the interest of Declarant hereunder) nor any dircctor, officer or shargholder of
Declarant {or any panner, officer, director or shoreholder in any such assipnee) shall hnve oey
personal iiabllity to the Comsmunity Association, of any Owner, Member or other Person, arising
under, in cormection with, or resulting from (including without Jimitation resulting from action
or fmilure 1o act with respect to) this Declaration or the Community Associntion If any
jodgment is ever levied ngainst Teclatant {or lis assignee), the same s hereby agreed o be
Yimited 1o the extent of Declarant's (or such assignee's) Interest in the Community; and, in the
event of & judgment no exgcution or other action shalt be sought or brought thereon against any
other assels, not be & tien upon any other nssets of Declarani (or its assignee)

IN WITNESS WHEREOF, the undersigned Declaram las execured Whis Declaration as
of the date first above-writien

THE PRESERVE AT FALL CREEK, L1C
N
By: <o YR o
Sol C. Miller, Member

»
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STATE OF INDIANA )

COUNTY OF MARION )

AL D el et

T g

Before me, # Notary Publie in and for said County and State, personally appeared Sol
C. Miller, a Member of The Preserve at Fail Creck, 1.1.C, an Indiana Jimited Hability company,
anil acknowledged the execution of the foregoing Supplemental Declaration of Covenants,
Conditions, Basements, and Restrictions.

WITNESS my hand and Notarinl Seal this __15th _ doy of tay L1900 6

T et [ /]

Jeremy G. Brigham
Printed Noiary Public

My Commission Expires: County of Residence:

9/22/97 Marion

This instrutnent was prepared by Sarah K Fonke, Esg , ICE MILLER DONADIO & RYAN,
Cne American Square, Box B2001, Indianapolis, IN 46282; Telephone: (317} 236-2100

e
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EXHIBIT A

LAND DESCRIPTION
Timpbedine Seclion |
wl.Iha Presene At £alt Crpek
Part of the Soulhwest Quarter of the Southeast Quarter of Section 19 and pan of the
Norih Half of Secticn 30, bolh in Township 17 Nosh, Range 5 East of the Secand Principal
Mesidlan In Lawrence Township, Marlon County, Indiana more particularly descrbed as
follows:

Baginning at the nosthwest comer of the northeast quarter of sald Section 30; thence
on an assumed bearing Morth 85°21'3%" East 585 6B fzet along the norh line of said Secilon
30: thencs Morth 62*12'12" East 263 0D fee!; thence North 80°22'37° East 505 00 feet to the
east line of the norhwest quarer of the northeast quarter of seid Section 19; thence Soulh
Q0" 15'25" Wast 158 B0 feet along said lne 1o the northenst comer of the norihwest quarter
of the norlheast quarsr of ssld sestion 30; thente South 00"00'00™ East 150 23 feet along
the east line of the rothwest querer of the northeast quarter of sald Secilon 30 to a non-
tangent curve concave soulkedy, having » ceniral angle of 5°42'54" and a radlus of §12.00
feet: thence Nertheasterly and Easterdy along said curve an arc distance of 60 01 feet (satd
are being sublended by a chord which bears North Ba*13'24" Enst 59.97 fest) to a non-
tangent line; thence South 18*25'06" East 216 85 lest; thence Nonh 672840 East 246 14
feet; thence South 78°03'23" East 500 U9 fest lo the centeriine of Falt Creek Road; thence
along sald centeriine for the noxt four courses: {1} South 27°34'00" Wes! 82 42 {eel; {2)
South 24°52°07" West 128,75 feet; {3} South 22°49"9" West 115 26 feet; (4} Soulh
21°5R'00" West 74 33 feet, thence North 53°16'44" Wes! 508 71 feel fo a non-tangant curve
conwave norherty, having & cenral angle of 12742'02" and a radius of 112 00 fegt; thence
Weslerly alonp ssid curve an arc distarce of 24 B2 feat {sald arc being sublended by a
chord which bears Norlh 82°44'36" Wast 24 78 fet} {o lhe polnt of tangency thereof; thence
North 7672335 Wasi 159.16 feet tp a vurve concave norheaslerly, kaving & central angle
of 18*24'42" and a radius of 177.00 fest; thence Wastarly and Norhweslery stong said
curve an arc distarce of 59 97 feet (sald arc belng sublended by a chord which bears HNaorth
86"41'14" West 55,68 fee!) to 3 non-tangent ine; thence Soulh 52°39'48" Wast 208 92 fes!;
thence Norih 26'25'41" Wast 20.57 feat; thence Sauth 67'24'04" West 241 05 feel; thence
Mordh 22°35'48" Wast 332 52 feel; thence South 68°53'05" West 50.93 feel: thence Noith
70°224" Wesl 297.98 feel; thence Soulh 45%1714" West 8415 feel; thence South
BE*5207" West 15396 feet; thence South 86°3305° West 84 81 feel; thence Morih
56°30°21" West 104 53 feet to @ non-tangent curve concave easterly, having a central argle
of 4718°30" and a radius of 308 00 feel; thenca Southerly along said curve an arc distantce of
23 25 fest (safd arc baing sublended by a chord which bears South 17°18'39" West 23.24
fest) to a non-tangent fing; thence North B7°42'13" West 177 11 feet; thence North Q3748'57"
East 280 00 feel; thence Norh 35750°28" Eas! 77 45 feet o lhe polnt of beginning,
cortalning 22 51 acres, maore or lgss



METHOD OF PLAN APPROVAL

THE PRESERVE AT FALL CREEK
DEVELOPMENT CONTROL COMMITTEE GUIDELINES
FOR TIMBERLINE

CHECKLIST OF COMPLIANCE

EXHIBIT



THE PRESERVE AT FALL CREEK DEVELOPMENT CONTROL
COMMITTEE
GUIDELINES FOR ARCHITECTURAL. APFROVAL
FOR TIMBERLINE

INTRODLCTTON

Pursuant to the Declaration of Covenants, Conditions, Eusernents and Restrictions of The
Preserve at Fall Creek s amended and supplemented (herein refersed to as the "Deaclaration™),
The Preserve al Fall Creck Devetopment Comrol Commitiee (herein referred to ns the
“Committee") is charged with the responsibility of preserving and enhinncing the values of
properties subject to the Declaration, of maintaining 2 harmeonious relationship amoeng structtres
and the natural vegetstion and topography of said propeniies, and of providing for the proper
functioning of the storm drairage system for said propertles For these purposes, the Committee
Fas the tight to promulgate and enforce rules, repulations ontt guidelines to regulate the exterior
design, appeamnce, use, Iocation and maintenance of Jands, and improvements tereon, subject
to the Declaration.  In order to setisly this cesponsibility, the Committer has the right to take
the following actions:

() Approve or disapprove plans and specilications for mil proposed construetion on
land subject to the Declamtion, and

(o)  Approve or disopprove pluns and specificutions for all improvements of propery
on land subject (o the Declaration.

The following guidelines for )] construetion on end improvement of the land subject to
the Declaration nnd focaled within the subdivision known as "Timberline™ are hercby adopted
by the Committes for guidance (o properly OwnRets in preparing and submiling plans and
specifications 1o the Commitiee for its considoration.  These fidelines may be changed,
modified and amended by the Committee al oy time, in accordance with the procedure therefore
sei forth in the Declarption.

NOTE: NO NEW CONSTRUCTION OR IMPROVEMENT TO AN EXISTING
STRUCTURE MAY BE INITIATED WITHOUT PRIOR WRITTEN APFROVAL FROM
THE COMMITTEE.

While the Commitice shall have up to fiflcen {15} days for the approval or rejection of
submitted plans, every effort will be made to complete the review process in a shotter period
when necessary to sccommodale the needs of property owners

I _CONSTRUCTION APPROVAL

In order to ereate and maintain a high guolity residential development on the subject
property, certain eriteria for gll construction has been estnblished by the Committee



1 GENERAL REQUIREMENTS FOR CONSTRUCTION

While detsiled construction requirements may vary by specific arcas or sections of the

vt .. properly, the general requirements are set forth below.
Y] Square_Foowpe  The minimum sguare footage ef all shopie family

(b)

e

&)

{e)

o

residences constructzd on the Jois shall be in conformity with the zoning
ordinance applicable to that particular section of the Development, and the
Supplementz! Declaration for the applicable Subdivision.

Tree Preservation  No existing trees shall be removed from any lot
except for those which e within the actusl space to be occupied by the
primary structure of any appurtenances thereto  Tree removil shatl also
be penmitted within an ares [3' by paraliel lines from any portion of the
primary structure or any appurtenances thereto (the *Buffer Zone™). Any
trees owtside the Buffer Zone whose drip line cxtends back bnto the Buffer
Zone may be trmmed bock such that construction may reasonsbly
proceed; provided, however, dhat such (ress mity nol be removed unless
deemed upsafe or untikely to survive the trimming process.

Construciion Trash. Ali builders will be required to utilize a thirty {30)
cubic yard trash receptaele for cach home doring periods of construction
in order (o propetly dispose of debris

Temporary gnd Permang, ivewny Each builder is required to install
and maintain o temporary stane drive on each lot - Such temporary drive
shall consist of #2 sndfor #53 stone and shall provide for construction
access to e building area from commencemen! of hause construction
antil eompletion of p pemmanent drive. The permanent drivewny on each
lot shutt be hard surfaced

Builder's Deposit  To further preserve the overall appearance of the
Community during home construction, a $1,000.00 refundable deposit
shall be collected prior o plan approval  Such deposit sheli be utilized to
procare the necessary help to remedy any cited violation which continues
1o exist for two {2) calendar days sfter citation by Peveloper. Labor and
matecials required 1o effect such remedy will be billed against the deposit
charging ten pereent (10%) for administrative and coordinating costs. Said
deposit wiil be refonded at suzh time as landscaping Is completed

Colors angd Materials of Homes  Malerlals used on tie caterior of homes
and improvements are subject to the approval of the Commitee, and il
exterior colors are, generally, 10 be suhdued, earthen tones or white and
compatible with other structures in or plaaned for the immediate arei
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Yards. By applicable zoning ordinance, the "front yard” of a lot is
considered to be that area hetween the sireet frontage and the liouse
regardiess of how (he higuse is faced  The homes constructed on the lots
shall have 3 minimum setback from the edge of the curb of 25' unless
stherwise indicated on the final recorded plat for sald secon  Sideyards
shall have an agpregate of oo less thun 13 with a minimum setback from
the edge of the property line of 5' uitless otherwise indicated an the final
recorded plat for the section

Erasion Coptrol_and_Tree Proteclion Mensures  During periods of
constructon of o home or impravements on a lot, the bullder shall provide
adequate physica) harriers such as straw bales or snow fencing in order 1o
protect trzes from damage by construction equipment and related
activitles. In sddition, builders shall be required to exercise eroston and
sediment conirol mepsures at each building ot at commencement of she
work through cstablishment of vegetatlon, in order [o prevent S
transponiation to the main drainage ways Vegetation shall be established
and malmained on areas surrounding lot pads upon completion of pd
grading to prevent erosion and sediment ronoff  Builders shall provide
appropriate temperary seeding of disurbed canth areas and temporary
wond or straw bale dams (o reslrict silt-sediment transpertation All
zrosion oad sediment control plans shall be approved by the Depariment
of Capital Asset Managememt {"DCAM™) and the Seil Conservation
Service prior to commencement of construction. The owner Or OWnLIS of
a lot shmll be responsible for the pecformance af alf requirements of these
guidelines by builders and contraclars employed or engaged by or through
such owner or owatrs. No disturbance of or exeavation within the
ravines that nre ideptified as preservation shall be permitted withour
written permission of the Director of DCAM or his designee within Uie
DCAM Permit Division {2 construction plan approval leuer shall
constitute such required weitten permission}

Stonp Water Drainage  To aid in the efficient opcraton of the stonm
water drainape system of the entire property subject to the Declaration, all
water discharged from improvements on ali such lola including, but not
limifed to, water discharged from or through roofs, dewnspouts, gravity
drains, water reamment and geothermal devices, patios, peol decks and
tennis courls, shall be dirested into existing storm drainage facilitivs or an
ahemnative route as approved by DCAM Al sump pumps shall be
dgischarged to the street under drains 0s requested by DCAM  Encrgy
dissipation methods or strucswres shall be applied lo all stormwaler
drainnge dischurge points in conjunciion with the instaltation of reinforced
silt feneing o prevent sediment runoff, subject to spproval of the DCAM
Permit Compliance Stoff  The site plan or plot plan for o ot submined
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to the Committes for ils epproval shall rellect compliance with the
foregoing provisions

Urilities. Al utilitkes shall be insiatied underground unless otherwise
required by the utility provider

Gamges  Each home shall have an attached parage for at least wo (2)
zutomobiles

2. PLANS AND SPECIFICATIONS

In order 1o propetly review proposed construction, the Commitiee has established the
following dawings as a minimum for submiltal to the Commitice. Submital for
approval shall inclode all items below. Clarificalion drawings and detnils may be
requested by the Committee prior to approval i adequate details are not included in the

plans

(a)

®

(c)

{d}

{c)

{2)

Siie Plan  The site plan shall include location of all tree elearing Bmits,

proposed stnaclure, driveways, watks, terraces, decks, pools, fences, air
conditioning vnits, etc , end shull Include nformation an specific erosion
control measures to be {aken during the construction process

Groding ond Utikity Plan.  The grading and utility plan shall include all
existing and proposed contours, finished floor elevations, proposed and
existing wtilities, downspowt collection syslem and discharge point.
Eoundation Pian

Floor Plan{s). For ali levels

Eleyaiions  Frong, repr, sides

Details  Exicrior

Spegilications  For all exterior building colors, finishes and materinls

All site related plans shall be drawn ot o seale of not Jess thaon 1° = 20°  All archlicetural
reluted plans are W be drawn at a scale of not Jess than % = 1" Al plans shall bs fully
ditnensioned and presented in duplicate {two seis) on a 24" x 36" sheet size format



METHOD OF APPROVAL

The owner of any 1ot Seeking construction approval shall submit a "New Construction
Plan Submitial Form” or an "Existing Lot Improvement Plan Submittal Form™ in the
form auached hereto: D R It A S N A A URR W 2t IR

The Committee shall review plans within fifteen {15) days of submitial A "Checklist
of Complianze, attached 10 these Guidelines, shall be returncd with one (1) set of plans
stamped "Approved, The Preserve a1l Full Creek Devetopment Control Committes”,
By: , Date: . The Committee shall
relain one (1) set of plans with the Cheeklist for its fites. If the Commiltee disnpproves
the plans, writlen notice of such shall be given 1o the lot owner and shalt specify the
reason of reasons for such disapproval  Construction may not slart until all plans have
received "Approvol” from the Comminee

RESUBMITTAL

If the Committee has disapproved any of the submitted pians It is the responsibility of
the owner lo see that corrections or modifientions are made In complisnce with the
Committee comments One set of corrected plans shall then be resubmitted with changes
"noted " The Commintee will make every effort (o review und approve the plans as
quickly as possible

H. ARCHITECTURAL GUIDELINES

The Committee has esiablished the following guidelines for specific types of construction

and improvements on land subject o the Declaration  Any addition, exterior alieration or
change o an existing building shofl be computible with the design chamcter or the originol
bullding. Any new deizched structure (If permited) shall be compatible with the existing
strucmare-

1.

FENCES, WALLS, AND SCREENING

Fencing, walls and scresning will be designed and installed to be as liarmonious as
possible with the architectural character of the community. No fence or screen will be
approved if its instellation will ebstruct ncoessary site lines for vehicular tinffie. Undue
obstruction of view of other amenities from adjoining properdes will be taken inlo
conshleration by the Commitee when reviewing for approval  Fences in general shall
not be located any closer to the front of the home than the rear foundalion line of Lhe
home. Dog ron [encing will be allowed only if an electronic "invisible” fence is used.
The Commitiee discourages fencing of the entire back yard due 1o the effect that this
fencing may Lmve on the feeling of spaciousness desired by other property owners  The
Commitze shell have the right to require additionn! landscaping on the exterior side of
all solid fencing on 4 lat (L & on the sides of such fencing facing away from the house
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on such Joi} Fences may be privately installed bul must be consiructed to professional
tevels of quality. Nom-professionally installed fences will be inspected by the Committee
pfter completion in order to insure that the (inal product is of a professional quality and
finy] approval of the fence shall be deemed withheld wntil successful completion of this
final review

(a}  Heipht Restriction  The Commiuee is of the opinion that the
environmental Imegrity of the community will be materially lessened if the
open nature of the community is domaged by a proliferation of fences of
excessive height  The Commitice, therefore, will approve fences up o
four {(4) feet in height which otherwise meet these guidelines. The
Commiuee will give consideration, however, to a veriance in this height
limi1 where clearly unigue circumsiances exist  The use of six {6} foot
fencas around smali patio areas of a backyard of a home in order to secure
privacy for the immeadiate patio area will be permitted  The speeific fence
height restrictions are as Tollows:

{1}  Property fencing and walls sbove grade shall not exceed four {4}
feet above grode unless atherwise approved by the Committee

{2y  The Commillee will not approve any proposed femce which
exceeds four (4) fect in height unless the rear line of that lot offers
somne cikcurpstance clearly wnigue to thol fof.

(3y  Patlo screensfprivacy fences shall not exceed six (6) feet in height

"  Materials sad Flnish

{1}  Wood fencing or screening will be approved if the design is in
conformity with the architcetural desipn of the community, subject
1o the Commitee's ripht 1o requise landscaping on the exterior
sides thereof.

(2)  The Commidee will not approve an application for the installation
of a chain link or cther galvanized metal fencing unless it is vinyl
coated or covered with similar comting material and black in color

{3) ANl fencing or sereening should preferably have finished materind
on both sides.  §F only one side has finished materinls. that side
must face the public side or adjoining property.

(4) Walls above grade should be constnucted of nmarural stone, masonry
or at{ractive timber  {Railroad ties will not be allowed )



4.

LANDSCAPE MATERIALS

ANl new plant materials will conform to the current issue of the American Standard for
Nursery Stocks published by the American Association of Nurserymen. The "landscape
plan” for each Jot must be implemented and completed ot time of cloging on the sale of
each completed house  IF poor soil conditions exist, the builder or owner shail be
responsible for providing 1opseil for backfilling of all proposed trees, shrubs and grading
of the lol lo establish a guality lawn  Fach home will have o minimurm planting
requirement for the front and side yard:

1 Specimen shade tree 344" catlper
2 Deciduons shade trees 2"-214" caliper
1 Flowering tres 1"-1A" caliper
3 Conifer trees &'-10" height

B Shrubs 3'-4' height

12 Shrubs 18"-24" spread

However, should three (3) or more existing shade trees o the lot in the front and side
yards be preserved, the shads tree minimum requirements herein set cut shall not spply

LAWNS

All yards arc 10 be sceded as the minimam requirement. Al established lawns will be
required, by the ewner, fo be fertilized and weeded as necessary to insure a quatlty lawn
appearance at all yimes.

SWIMMING POOLS

Swimming pools must hove the approval of the Committee before any work is
wntlertaken. No sbove ground pools shall be allowed  Permanemt backynrd pools will
b approved by the Commilice only aftes careful consideration of the potentiel effect of
such o pool in neighboring properties. An applieation for the construction of &
swimnring pool will not be considered unless the application is accompanied by an
application for acceptable fence and lundscape design spproval. The desipn of such fence
shall conform to county or municipal regulations for such fencing  Use of plantings in
the vizinity of the propused pool will be required to sofien the effect of sound nnd
required pool foncing on adjacent praperiies

TENNIS COURTS, RACQUETBALL COURTS, PADDLE BALL COURTS,
BASKETBALL GOALS, ETC.

Tepnis cours, racquetball courts, paddle ball courts, squash courts, and olher

recreational oF sporting facllities will be approved by the Cammitiee only after thorough
consideration of the potential sffect of such a strucqure or wse in neighboring propesties.
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The Committes will not approve non-buffled lighted couns or facilities  An application
for the construction of any such facility will not be considered unless the application is
accompanied by an application for an scceptable fence and landseape design approval
1t is recommended by the Committee that any such fencing be of an open composition
in order to blend in with the surrounding propertics and soften the cffect on adjacent

T HropeIiies.

Backboards of al) basketha)l goals shall be translucent fibergiass with a black pole (or an
approved equal) The Cormittee reserves the right to approve or disapprove the location
of all basketball goals

PLAY EQUIRMENT

Children's play equipment such as sandboxes  lemporary swimming pools, swing and
slide, playhouses and tents shall not require approval by the Commitice provided such
equipment is no! more than six (6) feet high, maintaioed by the lot owner in good repair
{intluding painting) and every reasonable effort has been made by (ke lot owner Lo screen
or shield such equipment from view of adjacent lot owners. Eguipment higher than six
(6} Teet shall require approval of the design, location, color, material and use by the
Committee

RETAINING WALLS

Retnining walls must be architecrerally compatible with the exterior of the home (i e
sione, brick or fimber). Railread tie retaining walls will not be approved.

GUTTERS AND DOWNSPOUTS

All homes are required {o collect munoff by the use of putiers and downspouts, that are
archilecturally compatible in color with the exwerior of the home  The bullder
(homecowner) is responsible for directing alt downspowts to the designated runofT rellef
station untess otherwise approved by the Commiltee

GARAGES

The location and oriemstion of ol} gorages and gavage donrs will be planned in such a
manner as to mot infriope on the privocy of the odjoining property  The site and
landscape plans of the home submitted for approval and the home on the adjoining
properdy will be wken into consideration by the Commiltee.



10,

1.

1z,

13.

14,

15.

16.

DRIVEWAYS

Al driveways must be asphali, concree or un d{:ccp!ab!e sHernate as approved by the

Commitiee, Extensions, widening or re-routing of existing driveways must have lhc A

approval of the Commitiee prior to construction
SIDEWALKS

The owne/huilder is responsible for providing all sidewanlks on subject lot as shown
within the construction plans. Plans are available from the Committes upon roquest

AIR COOLING UNITS

Air eooling units or other Tike utilitics that are outside of the residential struclure must
he located at the side or rear of the home and screened from view by the ese of
architechural or landscape materials.  Architccrural screens must be compatible with the
exterior of the home and constructed at a minimum height equal to the height of the unit
in place.

SOLAR HEATING SYSTEMS

The Commitlee acknowledges the increesed use of residential solar heating systems which
utilize solar heating panels and related equipment.  The Committee will earefully roview
selar heating plans to insure that their use and location have a miohoum detrimental
cffect on adjoining properties  (Sce Air Coofing Unlis )

ANTENNAES

Unless specifically nuthorized by the Committes, no television, radio or other antennas
may be erecied by any lot owner on the exterior of 2 house or on & ot with the exception
of a satellite receiving dish not to exceed 18" in dinmeter

SIGNAGE

Neo signs of any type shall be erected, or permitted to remain on the Development, other
than signape approved by the Committee.

MISCELLANEOQOUS

(=) Al construction tades performing work oa any structure or othey improvement
on any lot in the property subjsct 1o the Declaration will be expected to do their
work in a professional manner, and in nccordonce with all standards published by
the recognized trade councils of thelr respective industries, and it shall be
undersiood that all work performed in such property shall be of the highest
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quality known to the wade It is not the duty or the responsibility of the
Comunillee to sepervise or inspect the quality of construction performed by the
construction trades, but should tie Committee discover wiiat it considers "low
quality work™ or work being performed which is sot in accordance with the plans
appraved by the Commiltee, the owner of the lol and the holder of the bullding
perzait for the work in question (i known) may be notified and the work shall be
correcied to & professionat standard and made to conform to the approved plans

Should the determination of the Commitiee in this regard be challenped by the
owner of the lot or the holder of the building permit, such challenge shall be in
writing and served upon the Committee accompanitd by a centified letter from an
architect registered {0 praciice in the State of Indiana and bearlng bis signed sesl
stating that, in his professional opinion, the work in question is in accordance
with the plans approved by the Commitiee and meets (he quality sundards herein
required.

Should the Commitiee still disagree and feel the work is substandard or not in
accordance whih the approved plans, a panel of three architecis will be chosen 1o
review the work and thelr majority vote shall constitute the finni' determination
as to what, if agy, sction is required  Skounld such panel of arehitects rule the
work substondard or not in nccordance with the approved plans, then the work
shall be re-executed to professional siandards and in accordance with the
approved plans within thiny (30) days  In any case in which such 3 pane] of
architects is to make 3 determination hereunder, one such architeet shall be
selected by the Commitiee, one by the owner of Lhe lot (or his builder), and the
third by the two so seiected. 1T either panty fails (o select its architect and ndvise
the other of such selection within five (5) days after the dnte upon which the
Comunittee notifies Hiw owner of ihie lot or the holder of the building permit that
the Comunittee stil] {eals the work is subslandard er not in accordance with the
approved plans, then the single architect selected by one of the paniles shail serve
wionc as the panel of nrchitects to make such final determination  The costs and
expenses of the architecturs! review panel selected to determine any such dispute
shall be borne and paid in equal shares, one-half (1/2) by The Preserve at Fall
Creek Homeowners Association {the "Association™) and one-haif (1/2) by the
owner of e affected Jo

Neither the developer of the property subject 1o the Declaration nor any member
of the Committee sball at any fime have any lability whatseever to the owner of
any I In sech property or 1o any holder of a building permit for nny
irnprovements to be forated thereon nor (o any other person for any determinntion
or decision made by the Commitee in the exercise of lts duties and
responsibilities or for any actions taken or atiempts made by the developer or the
Conumittee (o enforce quality construction practices in the subject property



(e} The streets in the Development shall remain privaie strects, unless otherwise
specifically dedicated w the public. The deeds conveying each lot in the
Development shall recite a notice of assessment for maintenance and use of the )
private streets 10 be colected and enforced by the Association. BRI

The mamufacRirer's printed iostruction and dircctions for the application or instaBation of el ™
products shall always constitute the minimum stundard for the application or installation of that
product

Nt 4
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Cross Reference: 96-0069779 YT Ry ECER T
FIRST AMENDMENT TO SUPPLEMENTAL DECLARATION QF.-;
COVENANTS, CONDITIONS, EASEMENTS AND RESTRIGTTIONS.
FOR TIMBERLINE -

THISFIRST AMENDMENT TO SUPPLEMENTAL DECLARATIONOFC OVENANTS,
CONDITIONS, EASEMENTS AND RESTRICTIONS FOR TIMBERLINE ("First Amendment”)
is made and entered into on {his 19 day of November, 1999, by THE PRESERVE AT FALL

CREEK, 1.LC, an Indiana Hmited tability company {"Declarant).

RECITALS:

A, Declarant has previously filed o Supplemental Declaration of Covenants, Conditions,
Easements and Restrictions for Timberline, recorded May 24, 1996, as Instrument No. 96-
0069779 .in the office of the Recorder of Marion County, Indiana {the "Original

Declaration"™),

B. Declarant, pursuant to the provisions of Article X, Section 10.2 of the Original Declaration,

hercby amends the Original Declaration, as follows:

i Definitions.

a. Community Assessments. The Original Declaration is hereby

amended by adding the following sentence after the first sentence in
Section 1.4

Community Assessments shall not include assessraents for Common
Expenses as that term is defined in the Master Declaration.

b. Community Facilities. The definition of “Community Facilities” in
Section 1.6 of the Original Declaration is hereby deleted in its

enfirety.

c. DCC. Asticle 1 of the Original Declaration is hereby amended by
adding a new definition for *DCC™ which is to read as follows:

N DCC shall mean and refer to the Development Control Commities
established pursuant to the provisions contained herein
2122897 5
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2. References to “Community Facilities”.

a.

All references to “Community Facilities” in the Original Declaration
are hereby deleted.

3 Property Rights.

a.

Construction and Improvements. The first sentence of Sectien 2 3 of

the Original Declaration is hereby deleted in its entirety and is
replaced by the following language:

Construction upon and improvement of any Lot shall be conducted in
accordance with the Amended and Restated Timbetline Development
Control Committee Guidelines for Architectural Approval for
Timberline attached hereto as Exhibit B.

Chamcter of Development. Article II of the Original Declaration is
hereby amended by adding a new Section 2.4 which shall read as
follows:

Section 2.4. Character of Development,

i. Prohibition of Used Structures. All structures constructed or
placed on any Lot in the Conumunity, including play
structures, shall be constructed with substantiaily all new
materials, and no used structures shall be relocated or placed
on any such Lot without the prior written approval of the
DCC.

i Nuisances. No outside toilets shall be permitted on any Lot
in the Community {except during a period of construction and
then only with the consent of the DCC).

iii. Pets, No doghouses or other pet enclosures shall be
constructed or located on any Lot without the prior written
approval of the BCC.

iv. Utility Services. No utility services will be installed under

any paved areas in the Community, except by jacking,
drilling, or boring, unless specifically approved by the DCC.

N
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v. Wells and Septic Tanks. No water wells shall be drilted on
any of the Lots in the Community without the approval of the
BCe.

4. Maintenance. Section 4.1(a) of the Oripinal Declaration is hereby deleted in

 itsentirety.

.
.’.'

5. Insurance. Sectons 5.1(2), 5.1(b), 5.1{c), 52, 53 and 5.4 of the Original
Declaration are hereby deleted in their entirety.

6. Annexation of Additional Property.

a.

Acquisition_of Additional Community Fagilities. The current
language of Seetion 6.2 of the Original Declaration is hereby deleted
in its entirety and is amended to read as follows:

Acquisition of Additional Real Estate. Declarant may convey to the
Community Association additional real estate, improved or
unimproved, which upon conveyance or dedication shall be sceepted
by the Commanity Association.

7. Rights and Obligations of the Community Association,

a.

Community Facilities. Section 71 of the Original Declaration is
hereby deleted in its entirety.

8. Community Asscssments.

a.

expenses

b.

Purpose of Community Assegsments. The Original Declaration is
hereby amended by adding the following sentence to the end of the
parzgraph in Section 8.1;

Community Assessments will not be used for Common Area
Creation of Community Assessments. The Original Declaration is
hereby amended by deleting the last two sentences of Section 8. 2(a).
Computation of Assessments. The Original Declaration is hereby

amended by adding the following sentence after the first sentence in
Section 8.3(a):



Common Expenses are paid by the Association and are not to be
included in the Community Association’s budget

Effect_of Nonpayment of Asgessmenls: Remedies of Association.
“The first five sentences of Section 8.6 of the Original Declaration are
hereby deleted and replaced with the following language:

Any assessments which are not paid when due shall be dclinqueni.\ o

Any assessment remaining unpaid for a period of more than ten (1)
days after it becomes delinquent shall incur a late fee in an amount of
twenty dollars ($20.00). An additional late fee of twenty dollars
(820.00) will be charged for each thirty (30) day period after the
assessment becomes delinquent. The Community Association shall
cause a notice of definquency to be given to any Member who hasnot
paid within ten (10) days following the due date. If the assessment is
not paid within thirty (30) days of the notice, the Community
Association may, in its discretion, bring an action at law against the
Member personally obligated to pay the assessment andfor attach a
lien to the Member's home. The Member shall be liable for accrued
late charges, interest, not {o exceed the maximum legal rate, on the
principal amount due, all other costs of collection, reasonable
attorney's fees and paraprofessional fees actually incurred, and any
other amounts provided or permitted by law. In the event that the
pssessment remains unpaid sixty (60) days afier its due date, the
Community Association may, as the Board shall determine, institute
suit to collect such amounts and to foreclose its lien.

Architectural Standards. The Original Declaration is hereby amended by
adding Article XIV which shall read as follows:

ARTICLE X1V
ARCHITECTURAL STANDARDS

Architectural Standards Jurisdiction. The Board of Directors shall
have the authority and standing, on behelf of the Community
Association 1o enforce in courts of competent jurisdiction decisions
ofthe Development Control Committee established herein. The DCC
shall have the right to unilaterally promulgate, modify, and amend at
any time and from time to time, on behalf of the Board of Directors
and the Community Association, architectural, development and site
planning guidelines and standards which shall be binding on all
Owners of Lots within the Community as determined in the
ressonable discretion of the DCC. Such guidelines and standards will

e



include requirements and restrictions regarding drainage, landscaping,
tree removal, sidewalks, etc, as well as the construction of
improvements. Such guidelines and standards and amendments
thereto may be recorded in the Office of the Recorder of Marion
County, Indiana, by the Community Association. Compliance with
these guidelines and standards shall not relieve Owners of their
obligation to comply with any and all applicable zoning ordinances,
restrictions, development stateraents, or any other simifar
requirement.

No construction, which term shall include within its definition
staking, clearing, excavation, grading, and other site work, and no
planting or removal of plants, trees, o1 shrubs, fences, walls or other
structures shall take place except in strict compliance with this
Article, until the requirements thereof have been fully met, and until
the approval of the DCC has been obtained.

New Construction. The DCC shall have exclusive jurisdiction over
all original construction on any portion of the Commaunity. The DCC
shall prepare and, on behalf of the Board of Directors, shall
promulgate design guidelines and spplication procedures. The
standards and procedures shall be those of the Community
Association, and the DCC shall have sole and full authority to prepare
and to amend the standards and procedures. It shall make both
available to Owners, builders, and developers who seek to engage in
development of or construction upon all or any portion of the
Community and who shall conduct their cperations stretly in
accordance therewith. Until all the real estate included in the
Development has been conveyed by Declarant to purchasers in the
normal course of development and sale, the Declarant retains the right
to appoint all members of the DCC. There shall be no surrender of
this right prior to that time, except in a written instrument in
recordable form execuled by Declarant. Upon the expiration of such
right, the Board of Directors of the Community Association shall
appoint the members of the DCC. The DCC shall consist of at least
three (3), but no more than five (5), persons.

Modifications, The DCC shall have exclusive jurisdiction over
modifications, additions, or alterations made on or to existing Lots or
structures thereon and the open space, if any, appurtenant therelo;
provided, however, the DCC may delegate this authority to the
appropriate board or committee of any residential association
subsequently created or subsequently subjected to this Declaration so
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long as the DCC has determined that such board or committee has in
force review and enforcement practices, procedures and appropriate
standards at least equal to those of the DCC  No permission or
approval shall be required to repaint in accordance with an originally
approved color scheme, or to rebuild in accordance with originally
- approved plans and specifications. Nothing contained herein shall be
construed to limit the right of an Owner to remodel the interior of his

¥ gt ber residence, or to paint the interior of his or her residence any

color desired.

Procedures for Approval.  As to builders of lots (*Builders™), each
such Builder shall submit two (2) complete sets of plans and
specifications (meeting the requirements set forth below) for each
model of home to be built by Builder in the Community to the DCC
for approval. Once a mode! has been approved, approval is not
necessary for any home that is built in compliance with the plans and
specifications for such model. For any other construction, approvals
required by this Article shall be obtained omly afler written
application has been made to the DCC by the Owner of the Lot
requesting authorization (or such Owners duly authorized
representative). Such written spplication shall be in the manner and
form prescribed from time to time by the DCC and shall be
accompanied by two (2) complete sets of plans and specifications for
any such proposed constniction, improvernent or modification. Such
plans shall include plot plans showing the location of all
iraprovement existing upon the Lot and the location of the
improvements proposed to be constructed or placed upon the Lot,
each properly and clearly designated, if applicable. Such plans and
specifications shall set forth the color and composition of all exterior
materials proposed to be used and any proposed Iandscaping, together
with any other materia] or information which the DCC may require.
Al plans and drawings required to be submitted to the DCC shall be
drawn to such scale as the DCC may require There shall also be
submitted, where applicable, the permits or plat plans which shall be
prepared by either a registered land surveyor, engineer or architect.
Plat plans submitted for improvement location permit shall bear the
stamp or signature of the DCC acknowledging the approval thereof.

Power of Disapproval. The DCC may refuse to grant approvals
required under this Article when:

) The plans, specifications, drawings or other materials
submitted are themselves inadequate or incomplete, or

-6-



show the proposed improvements to be in violation of
this Declaration;

(2)  Thedesign or color scheme of a proposed repainting,
“EET S modification or improvement is not in harmony with
. the general surroundings of the Lot, with adjacent
buildings or structures, or with generafftandards for

the Community, all as determined in the sole

discretion of the DCC; or

(3) The proposed improvemeni, construction or
modification, or any part thereof, would be contrary to
the interests, welfare or rights of all or any part of the
other Owners, all as deterrnined in the sole discretion
and opinion of the DCC.

Liability of Committee, Neither the DCC nor any agent thereof, nor
Declarant, shall be responsible in any way for any defects in any
plans, specifications or other material submitied to it, nor for any
defects in any work done according thereto, nor for any damages
associated with their approval or disapproval of any matlers subject
1o this Article.

Inspection. The DCC orits duly authorized agents may inspect work
being performed with their permission to assure compliance herewith
and with any applicable regulations of the Association, and an
easement for such inspection is hereby reserved over and upon each
and every Lot in the Community.

Declarant Improvements. The DCC shall have no powers with
respect to any construction, improvements or modifications
undertsken by the Declarant (or any assignee of Declarant if the
Declarant has approved the plans therefor) or any improvements
approved by Declarant at any time.

Remedies for Failure to Oblain Approval. In the event any
construction or modifications are made without first obtaining
approval of the DCC as required herein or any construction is being
performed other than in accordance with DCC approved plans and
architectural guidelines and standards, the Declarant, the Community
Associntion and the DCC shall have the powers of enforcement
granted to the Community Association genernlly for purposes of this
Declaration and may require any modifications, construction, changes

<7



or improvements undertaken or installed without or contrary to the

approval of the DCC and such architectural guidelines and standards

to be removed or renovated by whatever means the Declarant, the

Community Association and/or DCC deem appropriate, with the costs

thereof, including costs of collection and attomneys fees and L
paraprofessional fees to become a lien against the defaulting Owner's .- 0 e

Lot in the manner described in Section 8.5 hereof.

i Notwithstanding anything else in this Declaration to the contrary, this
Article XIV shall not be amended without the consent of the
Declarant as long as Declarant owns at least one (1) Lot in the
Compunity.

"4
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10,  Private Amenities and Services, The first sentence of Section 12.1 of the
Original Declaration is hereby deleted in its entirety

C. Except as specifically modified hereby, the Original Declaration remains in full force and
effect.

N WITNESS WHEREOF, the undesigned Declarant has executed this First Amendment as
of the date first written above.

THE PRESERVE AT F}LL"C“ K, LLC

A0 D

Sol C. Zbﬁﬂer, Member

By:



STATE OF INDIANA }
) 88:
COUNTY OF MARION )

Before me, a Notary Public in and for aid County and State, personally appeared So} C.
Milter,a Member of The Preserve At Fall Creek, LLC, and acknowledged execution of the foregoing
First Amendment to Supplementsl Declaration of Covenants, Conditions, Easements and
Restrictions for Timberline in such capacity.

WITNESS my hand and Notarial Seal this _/_%ﬁay ofmwQ&

Sipgnature % 70 %//7/)4?
Printed @Wlﬁ N _FANE

NOTARY PUBLIC

My Commission Expires: County of Residence;
VEPH LTI ALt

This instrument was prepared by Mark D. CGrant, ICE MILLER DONADIO & RYAN, One
American Square, Box 82001, Indianapolis, Indiana 46282; Telephone: (317) 236-2479.

srioda}




HA‘QTHA A WOMACKS

Has AN
" L

L
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SECOND AMENDMENT TO SUPPLEMENTAL DEGEARATION,OF ¢ /115t
COVENANTS, CONDITIONS, EASEMENTS AND RESTRIGTIORSR
o FOR TIMBERLINE ..

I RS R

THIS SECOND AMENDMENT TO SUPPLEMENTAL DECLARATION QF
COVENANTS, CONDITIONS, FASEMENTS AND RESTRICTIONS FOR TIMBERLINE
("Second Amendment") is made and entered into on this _{B" " dayof Moy , 2001,
by THE PRESERVE AT FALL CREEK, LLC, an Indiana limited Hability companﬁf ("Declarant")

RECITALS:

A Declarant has previously filed a Supplemental Declaration of Covenants, Conditions,
Easements and Restrictions for Timberline, recorded May 24, 1996, as Instrument No. 86-
0069779 in the office of the Recorder of Marion County, Indiana, 2s amended by that certain
First Amendment to Supplemental Declaration of Covenants, Conditions, Easements and
Restrictions for Timberline dated November 19, 1999, and recorded as Instrument No. 1999-
0243554 in the Office of the Recorder of Marion County, Indiana (the "Onginal

eclaration”}

B Declarant, pursuant to the provisions of Article X, Section 10.2 of the Original Declaration,
hereby amends the Original Declaration, as follows:

1. Community Assessments.
a. Ownership of Multipte Contiguous Lots for One Single-Family

Residence. Article VI of the Original Declaration is hercby
amended by adding a new Section 8 12 which shall read as foHows:

Any Owner of more than one contiguous Lots in the Comurnunity,
including one Lot and a portion of another Lot, who desires to use
more than one of such Lots as the site for one single-family residence,
must apply for approval of the same in writing to the DCC (as defined
i the Master Declaration), which approval shall be given or withheld
by the DCC in the DCC's sole discretion. If the DCC approves such
request (the "Multiple Lot Approval”), the multiple Lots constituting
the site for such single-family residence shall, for so long as the
multiple Lots remain improved with only one sin gle-family residence,
be treated as a single Lot for purposes of this Declaration, including
without limitation, for purposes of the voting rights set forth in
Section 3.2 of this Declaration. In connection with the Owner's desire

05728400 D4:07P% KADA HARTIN MARTONM CTY RECORDER SR 1400 Paces:
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to use multiple contiguous lots for one single-family residence, each
such Owner shall be responsible for obtaining, at its sole expense, all
required government approvals, including any required platting or
replatting of the affected property. In addition, each Qwner shall
comply with all applicable laws, regulations and zoning ordinances,
including without limitation, all yard setback requirements, in
connection with the use of multiple contiguous lots for one singie-
family residence.

C Except as specifically modified hereby, the Originat Declaration temains in full force and
effect.

IN WITNESS WHEREOQF, the undesipned Declarant has executed this Second Amendment
as of the date fizst written above

THE PRESERVE EK, LLC

By:
- 8ol C. Miller, Member
STATEQF _LD C}, ana_ )

. )Sss

COUNTY OF Ham: fron)

Before me, a Notary Public in and for said County and State, personally appeared Sol C.
Miller, a Member of The Preserve At Fall Creek, LLC, and acknowledged execution of the foregoing
Second Amendment to Supplemental Declaration of Covenants, Conditions, Easements and
Restrictions for Timberline in such capacity.

WITNESS my hand and Notarial Seal this /74 day of Aoy L2001

Signature: %m/ ﬁ yd/)(L

R
Printed: @ASHA N _WADE.
NOTAKYMJ}};_R;

My Commission Expires: County of Residence:

727050 i o e

EiaT e
This instrament was preparcd by John A. Girod:QCE MILLER, One American Square, Box 820017
Indianapolis, Indiana 46282; Telephone: (317) 236-2255.
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Cross Reference: 96-09778 T T
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THIRD AMENDMENT TO
DECLARATION OF COVENANTS, CONDITIONS, EASEMENTS

AND RESTRICTIONS FOR THE PRESERVE AT FALL CREEK

THIS THIRD AMENDMENT TO DECLARATIGN OF COVENANTS, CONDITIONS,

EASEMENTS AND RESTRICTIONS FOR THE PRESERVE AT FALL CREEK ("Third
Amendment”) is made and entered into on this %> day of May, 1997, by THE PRESERVE,

AT FALL CREEK, LLC, an Indiana limited liability company ("Declarant™).
RECITALS:

A, Declarant has previously filed a Declaration of Covenants, Conditions, Easementy
and Restrictions for The Preserve At Fall Creek, dated May 15, 1996 and recorded May 24, 1996
as Instrument No. 96-0069778 in the Office of the Recorder of Marion County, Indiana, which
has been amended two (2) prior times (the Declaration, along with all prior amendments, i1
referred o herein collectively as the "Original Declaration®),

B. Declarant, pursuant to the Article XTIl of the Original Declaration, wishes to amend
the Original Declaration as set forth herein.

NOW, THEREFORE, Declarant, pursuant to the provisions of Arficle XIi of the Qriginal
Declaration, hereby amends the Original Declaration, as follows:

I Pursuant to Section 13.2 of the Criginal Declaration, Declarant hereby amends
Section 2.6.P of the Original Declaration, and any other applicable portion of the Qriginal
Declaration, t0 provide that no fencing will be allowed on Lots Seventy-Five (75) through Eighty-
Four (84), both inclusive, and Lots Eighty-Eight (88) through Ninety-Four (94), both inclusive,
in Section 3 of the Woods Edge Community of the Development. Provided, the Supplemental
Declaration of Covenants, Conditions, Easements and Restrictions for Woods Edge, filed as
Instrument No. 86-6%780 in the Recorder's Office of Marion County, Indiana on May 24, 1996,
may be amended to modify or delete this fencing prohibition without further amendment or

modification to the Original Declaration, < ,aﬂ&;.gdad hercby.
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2. Except as specifically modified hereby, the Qriginal Declaration remaing in full
force and effect.

IN WITNESS WHEREOQF, the undersigned Declarant has executed this Third Amendment
as of the date first written above,

THE PRESERVE AT , LLC

By:

Sol C. Miller, Member
STATE OF INDIANA }

) 85:
COUNTY OF MARION )

Before me, a Notary Public in and for said County and State, personally appeared Sol C.
Miller, 3 Member of The Preserve At Fall Creek, LLC, and acknowledged execution of the
foregoing Third Amendment to Declaration of Covenants, Conditions, Easements and Restrictions
for The Preserve At Fall Creek in such eapacity.

WITNESS my hand and Notarial Seal this A day of May, 1997.

Signature -

printed __Hlichae)

NOTARY PUBLK:

My Commission Expires; unty xf Residence:
iépr, ! ] oD ‘&3[[3. yaa

This instrument was prepared by Mark D. Grant, JCE MILLER DONADIO & RYAN, One
American Square, Box 82001, Indianapolis, Indiana 46282; Telephone: (317) 236-2479.
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